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BEFORE THE THREE-MEMBER DUE PROCESS HEARING PANEL

STATE SCHODLS FOR SEVERELY
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ISSUES 2MD FURPOSE OF THE HEARING

I3 Whether tle Three-Member Die Process Hearing Eanel has
jurisdiction to hegar & ‘complaint under BSectionh 504 of the
fehabilitation kot of 19737

it Wherhaxy is being denied a frees sppropriate publid
sducatian (UFAPE") in wviclation of IBBEA by the State SBchocls!
declining to authorize his homebound ifstructer to administer
medicaticns tor Him?

0 Whether the State of Missouri can mandate that a parent
o other gquelifisd adult be pressnt in the student's home while

homebound educational services are administered?

TIME-LINE INFORMATION
ThHe reguest for hearing was received by the Department of
Edugaticn on June 2§, 19%8. On August 5, 1898, the Chairperscn

Férmived & 2 "“Jeint Metion ‘for Continvance” Ifrom the partiss
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requesting that tChe matter be continued until September 21, 1238
for the ‘subhwiggion of Che case on & stipulation of faccs and
further, that the Hearing Panel's consideration of this matter be
extended until Ockober 5, 1398 for ‘entry of the detigion, Thu
meticon was cgranted. O Eepoember F1, 1258, the Chairperson
regeived a Stipularion of Facts, dncliyding joint exhibics 1-18,
gigned by Thomas D Munrg and Bdwin H. S8Leinmann; Jr. atborneys
for the parties. The pazties submitted trial briefs which were
received oo Seprember 22, 1998; and this matter was taken under

submission by the Hearing Panel,

FINDINGS QF FACT
1 was born on Ha' ig
a child with sewvere disabilities who receives special sdudabiconal
servideg under IDEA and state law, He resgides with his parents,
and ar in
the ¥earney §-1 School District.?
bl doss not attend the Kearney R-1 School Ristrich

but  instesd receives special educational ‘mérvicés from the

Hxhibit 1, 5430: BExhibit 2, S60%; OO0 Bugust 12, 1994, counsel
for Respondent provided counsel for Complainants approximatsly
1000 pages of =school records. Thess were numbered 51, &2,
eto., the & . designating B8tate Schosls for Sévérely
Handicapped, Subseguently, counsel for Complainants added
additional documsntg and continued with the same pumbering
ayshbem:
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bPepartment throusgh the Maple WValley State School for Severely
Handicagped in the form of homebound services. A homebound
instructor provides thirty hours of =special educabionsl servioss
For gach weok in the residence; in 2ddition bo whaidh
che related services of physical cherepy, oogupational bherapy and
speech therapy are alsc provided.?

3  began receiving special educatlon servises ab the
Maple Valley State Schocl, located in Kansas City, in the school
it Eding s aw day svedent; in 1993 Gn March: 4, 2957,
neurologist recommended homebound educational servides, giving the
rEasons: wi1) seizure control has deteriseatved: (2 medisinal
changes have rendered him lethargic and {(3) with the seizures there
is incressed wigk of head injury.T' On April 2, L1357,
Tndividualized Bducation Program ("IEE"] team recemmended homebound
services, wnich weare subseguentliy comnenced,

i, During an IEP conference neld on May &, 1588, Mra.
vegquestad thab the homebound instructor adminiater medicaticns Lo

whern providing instruction.® The State Schocls scaff dad

not dgres with this requesk, and it was not granted by e IEP

Fxhdblit 10, S-1234-

L Exhibit 3, 8418,
i
‘ Exbibit 2, 9430, 5447,
2 Exhibit 3 (Attachment A}, 5591,

RS
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team. Subsequently, the matber was referred bto Lhe superintendens
af the State Schocls, Dawayne Cosaey, for His ceviaw. " By lacter
dated May 20, 1598, Mr. Cossey upheld the IED tean determination
and denisd the regiest thit the homebound instructer
administer medication.’

g 2 Resolubien CUotiference, under § 167,961, RiEMo Cum. &g,
18897 wag: helé on Jume &, 1938, before Steve Dodges. Director for
Trisbruction for the State Schosls, In his Resclution Conference
decigion, Mr: Dodge identified two. imsues raised by the
(1) their desirs that the homebound instruction aidé bBe aliowed to
adminigrer Wedications Lo during the time she iz providisg
instruction in the home; and {2} chat if she is permitted co do sg,
cheres i: ne regquirement or aeed for oar.adualt family wmember ox
nersonal care attendant to be present in the home,*®  Mr., Dodas
ruled agsinsgt the Jon both dssues.’

&, fias a mid-brain tumor in the hypothalamus region,

which region ceéntrols hormonal procegsses, wmoods, netivabionsl

states, sSexusl maturacion and body temperature. He foopives
medization for Hyperdctivity, seizures and sleep. Side sffects
E Exhibic 3 (Attachment. A); B551.

? Exhibit: 3 (Ateschment D), S%56-358:

E Exhiilic 3, 8610.

Il:l.

Exhibit 3, B8614.
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inclade fatigue;, unsteadiness, limpness; hyperactivity, loss of
appebite and blood pressure [luctuation. He alse secedves montbhly
injections to stop pubsrEy development. He ekperiencss seizuresd,
and a.seizure proctocel is in place.'

2 mainraing ‘attention Iinconsistentliy. Preqguent
prompts-are redquired for him te begin a.task, and he inconsistently
completes: insbructional tasks!) He ‘may refuge to comply with
instructional reguests or directicns.  He may pinch, Rlt, bite,
turn over chairs and throw what is on desks or tables near him. He
resists igoing inte placges: that are unfamiliar to him. as
limited interactions with peers, but hag recéntly heen digplaying
a preference for spending time with family members. When around a
cooking area, Che Sound of & mickowave and time on the Ghove are
annoying Lo P When hearing these sounds, he becomes
aguressive {(throwing chairs, erc,) ‘Ha does not exhibit functibnal
Bafety ekills such ag disvinguishing the difference between hot and
zold, crossing the street safely and awarenese of danger arciznd
railings *

8. The first @eal listed in IEP dated 5/20/58 is,

ahe student will increase self-regulation. This gosl is Followed

i Exhibit 3 (Actachment &), 5532; Exhikbit 3., B562,
& Exhibit 3 {Attachmeéntc X), S582.

i
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by the objeckive, "Student will incrésse self-regulation by aox
displaying emctional outhursts.**

: JSeigare Protocal ‘provides, in parti YType 3 is
a2 DROP seizure - ymay lunge forward while sitting w:ibth his
Eall upper bady. Thig tvpé of geizure may ococur wiile ‘gvanding
with no prier warning that it's ooming: If standing A will

forcefully fall to the ficor and hit anything in his path. These

types of selzures can cause: serious injury. Tf dniured :seek
medical attention, if mecessary call 911, Otherwise, Ay
want te rest for-a - few minutes afrcer this tvpe of selizure.’ The
Protocel alss provides: “If & seizure were te last miore than 10

minutes, sesks [sic] immediate medical atbention, call s11.%Y

1d. ihemebound inafruckor, @ail Summers, regeived
Ersining dsia personal cave attendant or assistant through: Platce
County Health Services .and possessses a Level 1 suthorizabion to
administer some medications. She is Medicsticen Technician 1. On
some cocagions, Summers hps served as personal cara
attendant and has administered medicacions to him.* These are

Cepartment of Mental Health dertificarions for use in DMH programs

tand not applicable to DESE programs).

i Exhibit 3 (Attachment A). S583.

E5: Exhibit 5, 5562,
i Exhibit &, 8959, S9£2, EBE96d, 58967,

~
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11, Tygicglly -at Maple Vallew, the teaching stafi dess not
administsr wedication, Reobin Mustion, principal .of Maple Valley,
explained at bthe reégoiution: conference; "At school we have & DUEse
that's brainsd to aduinister medications and she administers all
medications and deessg all cspecizl health care prosedures unless
ghe's absent in which wase 1 am the next in line trained to do
Ehak., I Tram absent, the next person in line is oy back up person
and she's trained te deo that. Typicelly, Lhose are the only thice
aeople ab Maple Valléy who administer medications, 18

13, Mrs: motivacion in pureming theé dssue of khe
nemebound  instructer being regquired to administer medicacion is
peing able bto: leave the home during the day to attend co other
ratters. She statéd st the resoluticn conference: T™What if I have
an emergency with sy cother scn, -or he needs Lo be ran pomewnére oF
I need to go somewhere, 1 used Lo be able to dé all those things
when was at =cheol, I cannot do those any longer during the
day time. Like most pesple are allowled] to GorriEs w7 didntt wankt
b Hawe o say tooyow thab I will be here from 10:20 to 5:00 Mbnﬂay

through Friday always because Chen if T Fan down tTo the Boorse

Exhibit 4, SR6Z.

3 Pahibit &4, S964.
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béoayse ran out of Juice ¢r I had te run bo Wal-Mazrt because
we ran cut of medicine or whatever ths case may be.*Y
i3. & State Bochools dc::-cu]'ﬁeﬁt enbitled "Health Guidelines and
Procedures! provides, inopart:
o EIIIEIQ!"[IE": }ﬂﬂﬂ:l-"':lt;ﬂ.n Eﬂmjn"a';"ﬂt"nn o Bue
any student regquiring emergency RN medicaricn

must have a Special Health Care Procedure form
(7-760-541) filled oub by bhe physician with

Ahitd gpecifig crders regarding Fhea
gdminigtration of the madicstion: The

medication mist be in Che original pharmacy
container properly labeled and kspt in @
locked box/eontainer on the bua. The bus
driver -and  Atkendant faic] the prooer
administration of Che drug -and instructed of
pogsible side effacts to be aware of. If the
grudent does neot Improve and the esituation
betomes life chreatening, the driver will
driwe ta& the nearsst phane and call che
ambulance while the bus attendant cares Ior

the atudsnt. CRR/First  Adde will ke
administered if nesded until thé ‘ambulance
artendants arrive [gig] take over: Parent/

guardian will be noEified ag soon as possible
zf the emergency.’”

This procedure refers snly te the emsrgency administration of
valium on a school bus when a-child is having & seizurs--nok Lo the
routine adminigeration of medication.™

14, The Director of Specizl Edugation for che HKearney R-1

Schacnl District, Nanoy Woolsey, is not aware of any instances in

L Bxhiblt %; 38€6-57. .

o Bxhibit 2 (Ebtachmert: O) , "B554=55,

A Exliibit 4, 8582,

file://I:\maplevalley.htm

Page 9 of 24

1/23/2002



~LWF0002 Page 10 of 24

which the homebound tescher ds providing medication, T i
fdsalution ‘conference, she stared: “"We don'tc have any instances

whara the howebound teacher iz providing medication. Hons "% “Por
the district students whe are ‘homébound primarily for a health
conditicn; the wedicabion fg adminmistered by gomesme’ inthe homs
and a parent iz present during homebound services. ™

T Pk beligve that the State Schools are reguired,
under. IDER, to authorize the homepound instructer to administer
medicationsg £o p bedause chey wisw Che administration of
madication as a necesssry relatad gervige. Mo, has stated:
e cantt find, we ddn't understand -why ity interprebed char drta
not a necessary related gervice. . . . T'm not sure whal separales
why bthis wouldn't he considersed a necessary related service undsr
health services just hecause it’s homsbound versus the school.*™
Further, "and here's an-article in g Cedar Rapids SBchool Distriect;
rhe Court held that one-on-one nursing care needed by the student
wag the responaibility of the district under IDEAR. rn{d] wiless
that mervice had to be provided by a physician it is interpreted to

be a relaced service and not an excluddble medical service., HNow

2 Fxhibic &, 8472,
i Exhibig 4, 55972,

RE Exhiibit -4, 5280,

file://I:\maplevalley.htm 1/23/2002



~LWF0002 Page 11 of 24

again, no distinction’s ever made amwhere that we . can find bebween
hamehotnd veraus the sthagl »80

1. The Superintendent of the State Schocls,; Dewayne Cossey,

doesz mot bel teve that administration of medicacion to b bhe
homelhound instrucker is a necessary related service. He: has
gzabted: ‘vAdminidstrarion of medications is a zrelatéd service under

regulations dmelementing +the Individuslas: with Disabilities
fducation Ack {IDER). Budh related service is veguired when such
ig necessary to enable a student to attend and weaningfully
parcicipate in the educaticn program provided in the ‘achocl
Budilding. dogs not attend school and recelves his entire
edugational program through homsbound services. The position of
+he Srate Schoolys for Severely Handicapped is that an adult family
member or persenal cars atlbendant, other than the person providing
EhE homeboind instruacticn; be present -at all times the Instructicn
is gogurring as the homshound instructor is provided enly [or that
purpose. Therefore, the IEFP beam does not believe admindstrabion
of medigation is.a necessary related service as the adult family
mener or personal ecare abtendant i present to administer

medication during the Lime homebound instruction is preovided. "

W Exhibit 2, Bgsl.
# Exhibit 3 {Attachment O}, 2955,

- L3 =
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Iy Mr: Caossew has also agtated; “Tt 1z my beliel and
understanding; 83 I read the impleménting veégulacions, thHakt Fhe
Individuais with Digsabilities Ack (IDEA) doss not reguire bthe State
Bohool for Severely Handicapped to assume sole respordsibilicy of
caring for and administering medications. te a stodesot who is on
homebound placement and cthat doing =och would nek be in thé bBest
interest. of the student eor the person providing the homebound
instyugk fon, =40

18, The principsl of Mapls Valley, Robin Mustion, has served
@ IEP committes since his enrelliment in 1293, Shé has
axpresged the reascns why she could not sgree At IE®
confersnoe on May 6, 1598, to the homebound instruccor®s ‘being
cegquired to administer modicakiom: b ce feil during a
seizure and seriocusly injured himself bhe assistance of anothgr
individual ecild be wital to his well being: . : . He ig of large

stakures for hic age and two people wonld be ngeded topove him

safely duriny a seizure or the postictal period. . + . 1L chis
individual [homebound instructor] developed & serious health
problem or suddenly became 11l, “hoeth and the irnstrucitor/

aide’s safety ¢ould be compromised. Io this circumstancss there
wollld be o ong aveilable to contact paramedics, administer first

ald, or cara for oos o Itowenld not be agpprepriate for che

ha Exhibic &, 5-1232.
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inzbructerfaide bo handle circumstances that weould arise in the
Home, Por example, 1if a power outage ofcurred the Imsbructor/aide
mlght have difficulty supervising while lesating and
oorrecting the problem. Méchanical problems gould arige withi the
neacing and cesling systems in the home. A water lesk or sppliance
ceuld pose similar prcblems, If these probledsiz aocurrsd it wiuld
be wery Gifficult - for the instructorfaide be: concinue providing
instructicen and supsrvision ko while trying t©d deal wikh
such. basic hoeuwseheld situations. Thse: instructorfaide is iw the
Home for che purpese of providing instructicn Ec o=

Thers I% alse a visk that damage or miszplacement of pergonal
property could ogeur and phat absence of 4 family merber or fare
atbendant could iraise s liability guesticn oy lsote: @ & @ Thore is
the poseibility of the instructor/side being sccused of mistreating
or injuring the student 3f they grelalone infthe home This would
leave the homepcund instructor/aids in an ineguitsble situstion as

there would nat bt witniess te substanbiate the circumstances: "]

ﬁQHCLUﬂIQHE_QE_LEE_Bﬂﬁ_DEEIEIﬂH
19, The first i=sme to bhedecided by the Panel ls whether o
not ir has jurisdictien to hear a complaint that Section 504 of the

Rehabilivarion Aot of 1273 has besn violated, EBetitioners in their

i Exhibit 10, 5-1834-35.
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brief .ciaim that Respondent has been guilby of disparate treabment
towards inowinlation &f B 504% and cladm further thal the
Panel must consider the application of § E(4. Thiz Panel is
convoked pufsusnt te che Stdbte's Plan for Part BUof “IDER,™ 20,
TeBCr § 1400, cefmeg.; and & ¥E2,961 RSMo: (Cum.. Sopo. 12071 tw
hear and decide gages concerning children with disabilities as
cherein degorabed . This Pansl bass:-noauthoripy btochear complaints
under § 304 of the Rehabilitation Aok

2%, The newxt issus which the Panel btakes up 19 whether
iz being denied a free appropriate education {"FAPE"] in violation
of IDEN by the State Beheola’ declining to autherize his homebound
instructor to administer medicavions to him?

2%, Thig-ig & ¢age of fizsr impression. Neither: party has
cived the Panel te any ease which has decided this issus,
Independent regearch by the Chailrperscn has not found & case which
deals wikh kthis issue., In :deciding this igsue, therefore, ths
Hezring Panel must draw inferences from relevant sections of LDEX;
the regulations promulgated pursuant to the stakuke, and the

following cases: Irvisng Tnd, School Bist, v, Tatro, 104 S0Cn 337F

{1884) and Cedar Rapids Community School Dist. v, Garrec, 106 F.3d
822 (Btrh GCiyx. 1997), The pertinent sedtions of IDER, 20 U.S.0.

§ 1400 @b seq. provide as follows:
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20 U.5.0. E14011(8) defines frec appropriate publie
education as follows:

Thae term “"free appropriate public sdocation® means
special education and related services chatb--

ih}  have been provided at publie expense,
under public supervision and direction, and without

charge;

1B meal the sbhandards of Ehe State
aducational agency;

(2] include am appropriabe praschocl,
glementary, or secondary school sducation in the
State invelwed; and

{D]  are provided in conformity with the
individiialized education program reguired under
section 1414 (4} of khig title,

Section 1401 (25} defines “"special educacion® as follows:
he  term “special education”  wmeans 2pecially
degsigned instructicn, at no cost b parents; Lo
meet the unigue -needs of & child wikh a disabilicy,
including--

(&) instruction conducted in the classroom,
in the home, in hospitals and institutions, and in
obher setbings; and

(B) imgtruction in physical education.

20 .%.0, § 1401 (22) defines "related sexrvices" as follows:

The term “related services? means transporcakbion,

and 'such developmental, corrective, and other
supportive services . . . as may be reguired to
assist a child with a disgability to benefic from
special aducation, and inciudes che cariy

identification and aszessMmEnt of disabling
conditions in children.
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The federal regulations which have been promulgated by the Congress
pursuant teo IDEBA include ‘school health services ag “related
services."” 34 C.F.E., § 300.16{11) describes “schocl health
gervicest a8 “eerviceg provided by ‘a gualified sehosl nurse or
other gualified person.”

22. Both parties have ecited Cedar Eapides Community School
Digtrict v Garrek, 106 F.3d 822 (8th Lir, 1287} in support of
bheir reapective positions, That case involwved a severely disabled
atudent who was a quadriplegic and aentilator dependent who
required a personal attendant at all times to S=e to his health
care needs. His parents reguested that the schocol district provids
hi=m nursing services while he was at sehosl. The schecl district
refused =stating that it was not obligated to provide continugus,
one-on-orne nursing servigces. After the cagfe had beern heard
administratively and appealed to the United States District Court
and the Bighth Circuit Court of Appeals, bthe Eighth Circuit ruled
in faver of the parents. In doing so, the Eighth Circuit reviewed
the definitions of "free appropriate public educaticn” and “related
gervices” as set forth in IDER. The court ruled that the nursing
gervices gualified as related services and not as excludable
"medical services."” In so ruling, the EBighth Circuit was guided by
the decision of the United Btates Supreme Court in Irving Ind.

Schrol Dist, v, Tatro, 104 5.Ct: 3371 (1584} . The Eighth Circuit

- 15 -
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utilized Lthe ITakro court's analysis in determining whether =
service i8 a related gervice undesr IDEA. The Eighth Circuit sktated
as [ollows:

"To determine if ‘a serwvice is a related service
under the IDEL; the court must firsc determine
whether the service 1Is a '‘supportive service’ []

required bto assist a child with a disability
te benefit from apecial education.® (citations
omittead) If it is, then the court musk determine
if the service is excludsed from the definition of
supportive service as a medical service beyond

diagnosis or evaluation. lciting Tabzal® Cedar
Bapids Commupity School Distriet + Garret,; 1086

F.3d at 824,
The Bighth Cireuit reled that the services required by Garret
gualified as supportive services because he could not have attended
school and thereby benefit from gpecial education without them,
The court cited a portion of the Supreme Court's opinion in Tatbro
in reaching its conclusion. “Serwiges . . . that permit a child to
remain at school during the day are no less related to the effort

to educate than are services that enable the child te reach, enter,

or exit the building. . . .% 104 F.3d at 825.
23, In Irving Ind. School Dist. w. Tabro, action was brought

to reguire the school to provide an 8-year-old child barn with
gspina bifida with clean intermittent catheterization so that shes
could attend gpecial eduecation classes. The Suprems Court held
that grovision for clean intermittent ecaktheterization was a

"relaced service® and not a "medical service.”

ML
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24. Significankly; neither Garrer nor  Iatrxo inwvolved
komebound  insbyiction. Moreower, the courts cleariy held that the
“related services” therein described were necessary so bhat the
student ‘eculd remain at sthoel Iin ordsy Eo TeCBEIVE eBpesii]
educatbion sServices. That 1s. not Lhe gase here. Henea, the
medicines wiich hig parente réguest shpuld be administerad by the
hemebound: teacher aide is not-a necessary serviee in order tooallow

to remain in school. The Panel has heesn @iteld bto no
autherity, -nor has independent: research uncoversed: any, which
reguires the schosl bto administer medicines in the home of the
gtiodent so that the parents ane free to be away from home: or for
any other reason, M. and Mza. , a8 the‘parents of
hdwe tho regponsibility, generally, to =ee Lo It that
receives ::e;:esgary and appropriate health related servicss,
ineluading the: sdminigtering of medivipes. Obvisasiy, they are-at
a. digsdventage bd do 2o if *were at school, and as Tabro and
‘Garret instruct wg, the administering of such medicines as can be
given by & scheel nurgs or ‘other qualified person would be a
vrplared service” dnd not a emedical sservice” They - aye: nok at
such disadvantage when Ls within their own home. Therefcve,
the Pansl rules cthat bhe Respondent iszonor obligsted to administer
medicines Lo while im in his home receiving nomebound

ingtruction.
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25, Mr. and Mra, argue khat the State Ia reguiring
Liem Cotparticicate fn education by either beéing at home,
themselves, or providing an sttendant to administer the medicines.
This argument g misplasged. Their presence, either in person or
chrough an actendsnt, 1s to foster hezlth, not to
administer sducational servides, The fact that the tescheyr's aide
i gualified and in facgt has administerad medicinss to him
ifp hed sapacicy ds & hezlch ecare gttendant, ‘deoes not impose 3 duty
on the State since it is nobt necessary to administer the medicines
g0 that can ramain at schosl. Mr. and Mrs, have &
duty £o ses Lo it that: their ason recelves his medicablions ab home:
That duty is not relinguished to the schoel simply becauses a
homebound teacherts aide is providing edusational services in the
heme. MP, and Mrg. argus that the failure Eg aduminister
madicines: tal tal home establishes disparake breatment bebween
thoss disabled students whe receive medicines from schocl employees
while at schoel or in emergencies on & scheol bys but neb while ab
home daring homrebound instruction. The Panel has not been directed
tw any section of IDEL which pegquires: the State rocprovidesimilazn
tTeatment in this instance. Tllegal disparate treatment usually
concerng comparizon between @ protected class and s non-probecced
clags. Herm, there iz no invoivement with = non-protected clazs.
Moréover, Lhe comparieﬁn Lo emergency  Sservices on a bug is

ingpposite. The alss argue Chat the consequences of
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mangating the parents ‘either o 'pay 3 full-time aide Lo be nresent

at chome during Ingtruction or bo present  themselves,
denies Lhem the opportunity Lo support themgelves, The Panel
canmob cofnsider Such an drgument.  We hawve béen convoked co hedar

charges of the viulatiqn of IDEA, That ig:our sole jurisdiction,
The ndke ooher arguments in thedir brisf. 'Suificé it ta say
Ehat the Parel Has not been persuaded that any of these azguments
reguire that the Respondent administer pedicines ag & “relatad
servige! toos during homebound instraction.

26 . Petitichers alsg riige an fEsué ad to "whélhér the SEate
of Missouri can mandate. that =@ parent or other gualified adult; at
the expernsgs of the parent, be reguirsd to be rresent in the child's
home while mandated educariosnal services orxderesd by an Individusl
Gducation Flan are being provided.” (Petifianers’ Brief, p. 1
"igeues” ) -hs previously stated, the Panel's. smuthority is limited
to the application and interpretation of IDER and the rights and
dutics created by it. The Panel rulegz that, nekhing in IDEAR
addressas the issue raised by the Pebitiomers. If Petitichers
chooge not o Have a gualified sdult pressnt in theix home while
educational services are being prévided by Respendent, or,
altermpatively, if neither-of the parents decides to be it the home
at thap time, there is nething prmvided by IDER which covers the

gituatior. The Pdaned does nob believe that 1t has juriddictios to
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determine whether or nob Respondent might be in wiclation of soms
gtbher duty imposed by Law,

Ecoordingly, it is the decision and order of the Threes Member
mis Process Panel that:

i The Panel dogs not hawve jurisdictien Te oconsider &
complaint undsr Section 504 of the Eehabilitation Act of 1373

Ft Thie Regpondent (State Scheols Cor Severely Handicapped)
Has no ﬂUFY coadminiscer medieines to him while ]
receiving homebound instructicn; and

3. The Pansl does not have jurisdiction to determine whether
the Respordent can wmandste that a parent or ocher gualifisd adult
be present 4in the 'student's home while homebound aducatbional
fervices are administered.

i, Pebibionery’ petition iz dismissed with prejudica.

APPEAL PROCEDURE

PLEASE TAKE NOTICE THAT THE FINDIKGS OF FACT, CONCLUZICHS OF
LAW, AND DECISION CONSTITUTE THE FINAL DECISION OF THE DEPARTMENT
OF ELEMENTARY AWD SECONDARY EDUCATION IN THIS MATTER.

PLEASE TAKE FURTHEE NOTICE cthat wou have & right to reguest
review of this degision purstant to The Missouri Administrative
Brocedure Act, Section S36.010-eb beg. RSMo., specifically, Seghisn
536.110 R8Mo. which provides in pertinent part ag followa:

*1. Preceedings for review may be instituted by
filing a petirticn in the Cizguit Court of the

- 21 -
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county of proper wvenue within 30 days after
the msiling or delivery of the nolbice of the
agency’s final decision

Led

The venue of suech cases shall, at the oprtion

of the plaintiff, be in Ehe Fircuit Gourrt -of

Cole Qounty or in the councy of the plainriff

or aof oneof the plaintifffs residence . . . ."
PLEESE TAEE FURTHER NDTI&E that; altsrnatively, your appeal

may be taken o the United 8cactes District Court fot the Western

District of Misscuri in lieuw of app=al bo the state courts. 20

.82, § 1415,

st
bntered this: ! deaw of Geleder. | 1asa.

. Dot
gl
éégzézﬁz.UBﬂDE, Chalrperson

BARBANS WELSH, Panesl Member

REND: BOIMESON, Panel HMember
Coples of the foregoing
mailsd To:

Mr, Thomas Munre
¥Mr: Edwin Stedinmans, Jr.
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CHssenting opinion

[ agreed with the panel on tssue & one and # three, However, the magor and
underlving issue for this panel to consider is 1ssue # two, dealing with F AP E. | that
the schonl would notadminister medicadons at the homebound placement.

In corsidering this you have to identify and gquestion three distinetive points to
come to-a decision '

[ Didthe LEP. team decide that the appropriate placement foe Mr s
Home bound?

2, Tsthe administering of the medication to Mr, Jonsidered & refated
Senvice?

3, 1sthe homebound placemant considered school and is there a difference of
Kesponsibilities for the LE A, ander T AT

‘The first question addresses whether the team made an informed and appropriate
decision for homebound placement, The evidence clearly shows this to Be yes and
the LEP, wam agreed 10/ 1he most appropriate placement.

The second question deals with the medication being adminisiered by the qualified:
school personnel as a related service. | lulizing the Tatro eours decision and
applyine the samc standard, there would be no guestion that this i3 a related serviee
foor Wofr } Since he Gﬂl.ﬂdn t function at school withoul dasly medications. As
for the teachers’ side, the aide 15 qualified and has performed this in the past_ as
shown by the evidence:

The third question s by far the most concerning, Ifa placement decision is made
for a student, whether it be in the local Schoal, alternative school, private placement
or hiriebound, Do the related services i:hand:.c anid 15 the school delined asa
physical plant or is it where an LEF. is implemented? Dealing with the second part
of the question first. After an avid search the panel members could not come up
with a case law for dealing with the physical plant of school. Tbelisve that the
school can be a variety of settings and physical locations, depending upon what is
maost appropriate for the child. It would not be defined as one and only one physical
plant. 1 ean’t believe that the related services could change no matter where this
placement 15 deemed m be, So, o this case, | would conelude that hamebound is
the school for M Jnd the responsibilities for the L F A are the same,

T eo mol see that the parents have more or less responstbilities no matter where the

placement would be. Placemant should be a complete separate issue determined by
the LEP. téam for where F.A P.E can be provided. 1t is my conelusion that
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F. A PE. can not be prowvided 1f the related seniaces are changad or nof provided. So
with this reasoning, | would have to dissent from the panel.

14 d]ludq.mn Panet Member

eﬂJ\ %L/
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